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Overview

 Update on Clean Water Act Section 404(g) Rulemaking

 Brief Overview of 2023 Clean Water Act Section 401 Water 

Quality Certification Improvement Rule

 Additional EPA rulemakings
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Update on Clean Water 

Act Section 404(g) 

Rulemaking
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Background on CWA Section 404(g)

 Clean Water Act (CWA) Section 404 prohibits the discharge 

of dredged or fill material into “waters of the United 

States” (WOTUS) without a permit. 

 Section 404(g) provides that Tribes and States may assume 

administration of the 404 program.

 The U.S. Army Corps of Engineers (Corps) retains 404 

permitting for discharges into certain WOTUS – e.g., those 

used as a means to transport interstate and foreign 

commerce and adjacent wetlands.
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Background: Previous Agency Actions on 

CWA Section 404(g)

 EPA last comprehensively updated the 404(g) assumption regulations in 

1988. 

 Since then, EPA has received requests for clarity on the assumption 

requirements and process, program administration, and which waters 

are assumable. 

 Input received through early engagement:

 Federal Advisory Committee – Retained waters description and process based 

upon FACA recommendations (2015-2017).

 Early engagement meetings and consultation with Tribes (2018-2019).

 Early engagement meetings with States (2018-2019).

 Experience working with States pursuing assumption.
5



Proposed CWA Section 404 Tribal and 

State Program Regulation

 On August 14, 2023, EPA proposed revisions to the CWA 

section 404(g) regulations to:

 Provide clarity regarding the procedures and substantive 

requirements for assumption and administration of the program.

 Address key barriers identified by Tribes and States to assuming 

and administering a program and expand opportunities for Tribes 

to meaningfully engage in permitting actions.

 Support the cooperative federalism principles central to the CWA – 

including Congress’ recognition that it is the primary responsibility 

and right of Tribes and States to prevent pollution and manage 

their aquatic resources.
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Outreach and Engagement

 EPA hosted multiple input sessions and a public hearing 

during August and September 2023. Please visit 

https://www.epa.gov/cwa404g/current-agency-efforts-

regarding-assumption-under-cwa-section-404 for more 

information on these events.

 The public comment period closed on October 13, 2023. 

EPA received 44 public comments (Docket ID No. EPA-HQ-

OW-2020-0276).
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https://www.epa.gov/cwa404g/current-agency-efforts-regarding-assumption-under-cwa-section-404
https://www.epa.gov/cwa404g/current-agency-efforts-regarding-assumption-under-cwa-section-404


Additional Information

 Visit https://www.regulations.gov to view the docket for 
this rulemaking, identified by Docket ID No. EPA-HQ-OW-
2020-0276. 

 For more information on CWA section 404(g) and this 
rulemaking, please visit https://www.epa.gov/cwa404g.

 If you have any questions, please send an e-mail to 404g-
rulemaking@epa.gov. 
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Final 2023 
Clean Water Act Section 401 
Water Quality Certification 

Improvement Rule

Office of Wetlands, Oceans and Watersheds
U.S. Environmental Protection Agency



When section 401 certification is required

Section 401 certification is required for any 

Federal license or permit to conduct any 

activity that may result in any discharge 

from a point source into “waters of the 

United States.”

10When certification is 
required

Pre-filing Meeting 
Process

Request for 
Certification

Reasonable Period 
of Time

Certifying 
Authority’s Analysis

Certification 
Decision

Post-Certification 
Process

Examples of Federal license or permits that may 

trigger the need to seek section 401 certification



Who is involved 
in CWA 

section 401 
certification?
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Certification Process
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Neighboring jurisdictions process
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OUTCOME: The Federal licensing or permitting agency determines outcome based upon recommendations of 

neighboring jurisdiction, EPA, and any additional information presented at a hearing.



TAS for the section 401 program
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Session on (TAS) Opportunities 
through the 2023 CWA Section 

401 Rule

Wednesday, March 6, 2023
8-9:30am

Rio Grande Room



More Information

Please visit the 
CWA Section 401 website, 

https://www.epa.gov/cwa-401
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Please send questions to

CWA401@epa.gov

https://www.epa.gov/cwa-401
mailto:CWA401@epa.gov


Available Resources
Rule Provision Comparison

Recorded 
Webinar: Final 
Rule Overview

Recorded Webinar: 
Implementation 
Considerations

Overview Fact sheet (in English and Spanish)One-page Fact sheet (in English and Spanish)

https://www.epa.gov/system/files/documents/2023-09/Appendix%20A%20from%20the%20Economic%20Analysis%20for%20the%20Final%202023%20Rule%20%E2%80%93%20Rule%20Provision%20Comparison%20Table_508.pdf
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.epa.gov/system/files/documents/2023-09/Overview%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa%20general%20para%20la%20norma%20de%202023_9-18-23.pdf
https://www.epa.gov/system/files/documents/2023-09/One-Page%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa_la%20norma%20de%202023_9-18-23.pdf


Additional EPA Rulemaking

 Draft Guidance for Future National Pollutant Discharge Elimination System 
Permitting of Combined Sewer Systems

 Draft guidance highlights the available paths forward for permitting 
communities with CSOs as they complete the projects planned under the 
1994 CSO Control Policy and plan future efforts to meet Clean Water Act 
goals.

 Comments on the draft Guidance must be received on or before March 
21, 2024

 Proposed Sixth Unregulated Contaminant Monitoring Rule

 Requesting public input on drinking water analytical methods for emerging 
contaminants in drinking water, particularly those listed on the agency's Fifth 
Contaminant Candidate List.

 Comments must be received on or before April 8, 2024
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