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Wetland Compliance
Background

Title X1l of the Food Security Act of 1985
encourages participants in USDA programs to
adopt land management measures by linking
eligibility for USDA program benefits to
farming practices on highly erodible land and
converted wetlands.



Offsite Wetland Procedures

All states were recently directed to review
their offsite procedures and If needed take
steps to update and revise them.

NRCS has utilized offsite wetland procedures
In some form since the late 1980s.



Wetland Compliance
Prairie Pothole Region

Has experienced a surge of producer interest in drainage
Changing economic conditions for agriculture
Changes in crop production technology.

Increased demand for corn and soybeans used in
ethanol and biodiesel production.

Improved technology and machinery used in on-farm
drainage systems

Expiration of land contracted in the Conservation
Reserve Program (CRP) and its return to crop
production.
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Wetland Compliance
Prairie Pothole Region

NRCS experienced a corresponding surge in requests for
wetland determinations

Wetland Determinations Requests

FY 2009 8,000
FY 2010 10,000
FY 2011 14,000
FY 2012 15,000
FY 2013 11,000

TOTAL 58,000



Wetland Compliance
Existing Regulation

USDA has developed and published regulations in
/ CFR Part 12 to implement the HEL and wetland

compliance provisions.

Regulations describe the technical WCC criteria
for determining a wetland,
for determining a converted wetland,

the allowable uses of wetlands and converted
wetlands



Wetland Compliance
Existing Regulation

Off-site procedures
Section 12.30(a)(4) identifies that “NRCS shall......

(4) Develop and utilize offsite and onsite
wetland identification procedures.”



State Offsite Methods

Offsite procedures

Offsite procedures are adapted to the type of
wetland conditions and available data within a
State. Within the Prairie Pothole Region of lowa,
Minnesota, North Dakota, and South Dakota, NRCS
IS proposing to use consistent state offsite
methods for use in completing wetland
determinations.

10



\Wetland Determinations

NRCS staff may consult four different sources of
Information when making a decision whether an area
would, under normal circumstances, meet the Food
Security Act definition of wetland, including

m / CFR Part 12,

= the 1987 Corps of Engineers Wetland Delineation
Manual,

= the Corps’ regional supplements to the Corp
Manual, and

= the Food Security Act procedures, located in the
National Food Security Act Manual Appendix.
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State Offsite Methods

SOSM are defined as Methods developed by the NRCS
for the sole purpose of supplementing the offsite
methodology in the Army Corps Manual for use In
identifying wetlands for FSA purposes.

These methods may replace or supplement methods
provided for in State Mapping Conventions.
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\Wetland Determinations
USDHA and CV\WVA

The WCC provisions contain specific definitions,
exemptions, and guidance for its implementation.
These provisions can differ from those in the 1987
Corps of Engineers Wetland Delineation Manual.

NRCS clearly identifies in its wetland determinations
that the determinations are for purposes of the WC
provisions only, and that the producer should contact
the Army Corps of Engineers for clarification about
whether a particular activity will require a Clean
Water Act Section 404 permit.
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\Wetland Determination PreGess

NRCS procedures for making a wetland
determination follow a basic three-step process:

1) Wetland identification;
2) Application of exemption criteria; and

3) Determination of size on which to assign the
wetland label regarding its exemption status.
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\Wetland Determination PreGess

Normal circumstances are those conditions
(vegetation, soils, and hydrologic conditions) that
would occur

= In the absence of any post-1985 drainage
actions,

= without regard to whether the vegetation has
been removed or significantly altered, and

= during the wet portion of the growing season
under normal climate conditions.
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\Wetland Determination PreGess

The Corps and NRCS utilize an indicator-based approach to
complete wetland identification. In the absence of direct
evidence, the decision if a site meets wetland criteria for
each factor (wetland hydrology, prevalence of hydrophytic
vegetation, and a predominance of hydric soils) is verified
by the presence of indicators.

The verification or lack of indicators can be determined either
offsite (using remotely sensed data sources) or through
onsite observations.
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Benefits off SOSM

Significantly improves the consistency of wetland
determinations across state lines.

Allows the agency to incorporate the use of evolving remote
sensing technology such as Light Detection And Ranging
(LIDAR) into off-site procedures.

Increases agency efficiency in completing wetland
determinations without sacrificing accuracy

Reduces the field work associated with wetland
determinations.
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Benefits off SOSM

The more detailed procedures contained in the revised SOSM
will minimize the potential for erroneous decision-making by
agency field staff.

Improves the accuracy of wetland determinations.

Provides staff making wetland determinations with more
efficient tools to complete wetland determination work.
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Offsite Wetland
Determination

EXAMPLE
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Gather Offsite References

National Wetland Inventory: (INVWI)
SoIl Survey
LIDAR or USGS Topoegraphic Maps

Aerial Imagery
= Rainfall' Station
a WETS Data

40)



NWI Map

2 areas
Identified
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Topographic Map - Lidar
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DETERNMINE REMOME INDICATORS
FOR B DROPHYAHECVEGEITAITHON

These remote indicators are used as evidence that the
hydrophytic vegetation definition (plants growing in water or
growing in a reduced substrate) is met. For un-drained sites
only.

Ecological Site Descriptions (ESD) Pl <=3.0.
- Approved NRCS wetland reference site data Pl <=3.0.

National Wetland Inventory (NWI) mapping — PEM, PSS,
PFO, or PAB.

- Official Soil Series Descriptions (OSD).
Prior land-based (on the ground) photography.
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DETERMINE REMOTE INDICATOR
FOR HYDRIC SOILS

The sampling unit meets criteria when located within a soil map
unit having hydric soil as part of its name or containing a hydric
Inclusion. That portion of the hydric component can be verified
by:

= ldentifying that the landform (such as pothole/playa or

non-pothole/playa) of the sampling unit is consistent with

the landform (such as closed depression or swale) of the
hydric component or inclusion.
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DETERMINE REMOTE INDICATORS
FOR WETLAND HYDROLOGY

The following remote indicators indicate that the wetland
hydrology definition is met:

Imagery showing surface water inundation by ponding or
flooding under Normal Circumstances.

Imagery showing a Color Tone difference (CT) due to
wetness that is reflective of Normal Circumstances that:

= a) was occurring on the date of the imagery, or

= b) that occurred previous to the imagery but the evidence
of this wetting event remains evident.
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DETERMINE REMOTE INDICATORS
FOR WETLAND HYDROLOGY

Color tones provide clear distinctions of the wetness condition
of the sampling unit compared to the surrounding field
Including size and color. Color tones include:

= Hydrophytic vegetation

= Saturated soil conditions

= Stressed crops due to wetness

= Differences in vegetation due to different planting dates
= Inclusion of wet areas as set-aside or idled

= Circular or irregular areas of unharvested crops within a
harvested field

= Isolated unfarmed areas within a crop field
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Aerialimagery Review

ldentify, and record the presence or apsence
O wetness signatures based on a review: of
the' phoetegraphic Images that are
[epresentative of “nermal” year precipitation
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DETERMINE REMOTE INDICATORS
FOR WETLAND HYDROLOGY

Sampling units and wetness signatures in field(s)/tract(s) with
perennial vegetative cover may not be readily visible. In such
cases, field verification is required
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DETERMINE REMOTE INDICATORS
FOR WETLAND HYDROLOGY

Wetland Hydrology the factor is met when:

Wetness signatures are found on at least 50 percent of
Imagery reviewed which as been verified as representing
normal precipitation.

Wetland Hydrology (with pre-1985 drainage)

Adjustments to signatures are made when the producer
provides drainage records indicating the location, type (ditch

or tile), depth, outlet, and extent of drainage that has been
maintained.

Factor is met when wetness signatures are found on at least
50 percent of all imagery reviewed.
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ADDITIONAL VERIFICATIONS

NRCS procedures also require evaluation or verification of
these factors in making a wetland determination:

VERIFICATION OF PRE-1985 CROPPING HISTORY

VERIFICATION OF PRE-1985 DRAINAGE IMPROVEMENTS
AND MANIPULATION

ASSESSMENT OF POST-1985 ACTIVITY
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EVALUATION OF DATA

LABEL EACH SAMPLING UNIT AREA
DETERMINE THE SIZE OF EACH WETLAND AREA

CREATE A CERTIFIED WETLAND DETERMINATION
MAP

48



ISSUE THE DETERMINATION

RECORD INFORMATION ON CPA-026 FORM,
CREATE MAP, AND DEVELOP NOTIFICATION

LETTER

DETERMINATIONS ARE EITHER SENT VIA
CERTIFIED MAIL OR HAND DELIVERED

ALL TECHNICAL DETERMINATIONS HAVE APPEAL
RIGHTS
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INEXT StePSs

COPIES OF THE DETAILED PROCEDURES ARE
AVAILABLE FROM YOUR NRCS STATE OFFICE

DURING THE PUBLIC COMMENT PERIOD EACH
STATE CONSERVATIONIST WILL HOLD A STATE
TECHNICAL COMMITTEE MEETING TO REVIEW
THEIR REVISED PROCEDURES

FOLLOWING THE PUBLIC COMMENT PERIOD ALL
NEW COMMENTS WILL BE CONSIDERED PRIOR
TO IMPLEMENTATION OF THE NEW PROCEDURES

10)



QUEStIoNS and CommeEnRts

jasen.eutlaw@wdc-usda-goyV.
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USDA
—

The U.S. Department of Agriculture (USDA) prohibits discrimination in all of its programs and
activities on the basis of race, color, national origin, age, disability, and where applicable, sex,
marital status, familial status, parental status, religion, sexual orientation, political beliefs,
genetic information, reprisal, or because all or part of an individual's income is derived from
any public assistance program. (Not all prohibited bases apply to all programs.) Persons with
disabilities who require alternative means for communication of program information (Braille,
large print, audiotape, etc.) should contact USDA's TARGET Center at (202) 720-2600 (voice
and TDD).

To file a complaint of discrimination, write to USDA, Assistant Secretary for Civil Rights, Office
of the Assistant Secretary for Civil Rights, 1400 Independence Avenue, S.W., Stop 9410,
Washington, DC 20250-9410, or call toll-free at (866) 632-9992 (English) or (800) 877-8339
(TDD) or (866) 377-8642 (English Federal-relay) or (800) 845-6136 (Spanish Federal-relay).

USDA is an equal opportunity provider and employer.
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