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Clean Water Rule

➢ Proposed rule issued in April 2014

➢ Comment period until November 2014

➢ Final rule issued in June 2015



From the Congressional Research Service …



The litigation response …

➢ United States District Courts 

⚫ 18 cases filed

➢ United States Circuit Courts of Appeals

⚫ 22 petitions for review filed



A multitude of legal claims …

➢ Procedural violations associated with the rulemaking 
process
⚫ Substantial changes to proposed rule without additional public comment

⚫ Final rule is not a “logical outgrowth” of the proposed rule 

⚫ Failed to make all information relied upon available to the public

⚫ Failed to respond appropriately to comments

➢ Clean Water Act (statutory) violations
⚫ Exceeds the agencies’ CWA authority

⚫ Inconsistent with CWA’s plain language

➢ Constitutional violations
⚫ Commerce Clause

⚫ Tenth Amendment

⚫ Due Process Clause

➢ Other violations
⚫ Regulatory Flexibility Act

⚫ Unfunded Mandates Reform Act

⚫ National Environmental Policy Act

⚫ Anti-Lobbying Act

⚫ Executive Orders



Two-track litigation

US District Court

➢ August 2015: US District 

Court for the District of 

North Dakota issues 

preliminary injunction

➢ Injunction applies in 13 

states  

US Court of Appeals

➢ October 2015: Sixth 

Circuit issues national 

injunction (before 

deciding whether it has 

jurisdiction)

➢ February 2016: Sixth 

Circuit decides, 2-1, that 

it has jurisdiction

January 2017: US Supreme Court agrees 

to review the Sixth Circuit case



National Association of Manufacturers 

v. Department of Defense (Jan. 2018)

➢ Unanimous 

decision authored 

by Justice 

Sotomayor

➢ Inquiry begins and 

ends with the 

statutory text



National Association of Manufacturers 

v. Department of Defense

➢ Supreme Court rejects policy arguments: the 

text is clear

⚫ Bifurcation of review occurs elsewhere in CWA (e.g., 

review of section 402 and section 404 permits)

⚫ Congress did not prioritize quick and orderly 

resolution of WOTUS rule challenges

⚫ Congress’s plain language trumps the goal of 

promoting national uniformity



National Association of Manufacturers 

v. Department of Defense

➢ The key take-aways: 

A challenge to (any) WOTUS rule must 

begin in U.S. District Courts

And thus the Sixth Circuit’s national 

stay of Clean Water Rule is lifted



Meanwhile …









Suspension Rule



Wait, what’s an applicability 

date?



OFR Document Drafting Handbook



Suspension Rule litigation



Suspension Rule litigation

➢ Nationwide or universal injunction



Effect of invalidation of the 

Suspension Rule?





Replacement rule

➢ Emphasizes states’ role in CWA 

implementation

➢ WOTUS includes:

⚫ Traditional navigable waters 

⚫ Tributaries that contribute perennial or 

intermittent surface flow to a TNW*

⚫ Adjacent wetlands that abut or have a direct, 

perennial or intermittent,** hydrologic surface 

connection to other covered waters

*Or maybe only perennial tributaries  **Or maybe not



Replacement rule: next steps

➢ 60-day written comment period once 

published in the Federal Register

➢ EPA-Army informational webcast on 

February 14, 2019

➢ EPA-Army public meeting in Kansas City 

on February 27-28, 2019

***

➢ Agencies consider public input, and after 

OMB review, issue a final rule 



Expect a multitude of

(familiar) legal claims, including…

➢ Procedural violations associated with the rulemaking process
⚫ Substantial changes to proposed rule without additional public 

comment

⚫ Final rule is not a “logical outgrowth” of the proposed rule

⚫ Failure to respond appropriately to comments

⚫ Failure to provide a reasoned explanation for the change

⚫ Failure to consider the scientific record

⚫ Failure to consider the economic benefits of wetlands

➢ Clean Water Act (statutory) violations
⚫ Inconsistent with CWA’s plain language and its goals

➢ Other violations
⚫ National Environmental Policy Act



Expect the challenges to be brought in 

multiple U.S. District Courts …

… in accordance with 

National Association of 

Manufacturers v. 

Department of Defense

And if a challenger 

prevails, expect it to 

request  a nationwide or 

universal injunction 



Will states fill the gaps?



Will states fill the gaps?

➢ No.



What would be likely effects if 

CWA jurisdiction is limited?

➢ No need for CWA permit to fill 

certain wetlands or streams, even if 

they were subject of previous denial



What would be likely effects if 

CWA jurisdiction is limited?

➢ No need for CWA permit means no 

need for projects to provide offsets, 

and thus there would be no need to 

obtain mitigation credits



Unintended consequences for 

developers

➢ No need for CWA permit means no 

need for ESA section 7 consultation 

and incidental take statement

➢ But the ESA still applies and the 

developer may then need to obtain 

an ESA section 10 incidental take 

permit



Thank you for your attention!


