Uncooperative Federalism:
Proposed Changes to CWA 401
WQC Regulations
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Outline

> History of state water guality certifications

> Key U.S. Supreme Court CWA cases
« PUD No.1
o« S.D. Warren

> Casus belli; recent actions by states
> Proposed rule’s restrictions on states
o Decision-making timeframe

o SCOpE of state review
o [Federal agency review of state decision



History of state water quality
certifications

> FWPCA (1948), amended In
1956, 1961, 1965

> Water Quality Improvement
Act of 1970 introduces WQCs

> EPA Issues WQC regulations
in 1971

> Clean Water Act (1972)

0 Star ) PUBLIC LAW 93 224-APR, 2, 1970

Public Law 91-224
AN ALY

To nimend the Feders! Water Feliution Contrel Act, oo amended, and fur other
PRI

Be it enacted by the Senate and Howse of Represondatives of the
United St f Americn in Congrem assesndled,

TITLE I-WATER QUALITY IMPROVEMENT

Spc, 101 This title may be cited as the “Water Quality [mprove
ment Aet of 1970%,

Swo. 102, Existing sections 17 and 18 of the Fedaral Water Pollution
Control Act, s amended, are heceby repealed. Section 19 of such At s
lwlmlgvulni as soction 37, Sections 11 through 16 of such Act are
redestgnated us soctions 21 through 20, respectively, Such Act s
further amended by inserting after section 10 the following new °
wolions |

YroxTeol, oF MOLLOTION BY oL

“Seo. 1L () For the purpose of thie section, the term

Y1) ‘oll” mesin lI in any foem, lneleding, but
wot [imited to, petro v ) Agv, of) refuse, uid oil mixed
with wastos otber thas dredged spoil

“(2) ‘dimbarge' includes, but s not limited to, any spilling,
beaking, pumping, pouring, emitting, emptying or ¢ um'{uum

H(3) ‘vessnl' mesns every description of watercesft or other
artificial conty oo used, o m|-hL of being uwsed, ax & mwacs of
trnnaportation on water other than o publio vesss) |

H(4) ‘publis vesel' moans & vossel owned or bare-hoat chartared
anid eperated by the United Statos, or by & Stats or politi
division theveol, or by o forelgn nation, oxcept when sueh
ongaged in compmerce |

“(5) "Unitod States’ moans the States, the District of Columbia,
the Cammonwealth of Puerto Itieo, the (Canal Zone, Guam, Amor
joan Samwos, the Viegln Inlands, and the Trust Tervitory of the
Pacifle lalands;

"o ner or operator’ weans (A ) in the case of & vessel, ln[v
porvon ownbng, operating, or chartering by demise, such vessl,
and (1) in the ons of an osshors facllity, snd s offshore faci)
Ity, sy person ownlng or opersting such ceaboro

moliity, and (C) in the enme of any slwnd
wellity, the persan who owned or opersted such facllity lmmed|
ately prior to such abandonment |

“(7) ‘person’ includes nn Individosl, firm, corporstion, s
elntion, noud o partoership

“18) ‘remmove’ oF ‘removal’ refers to remmoval of the of) from the
water and sharelines ar the taking of such other sctions as may be
necwsnry to minimise or mitigate ‘h"“T to the puhlic health or
welfare, ineludbng, but not Timited te, fish, shallfish, wildlife, and
pablic and private property, shorelines, and beaches ;

(D) ‘contiguous sons’ ears the antire sonn ! ﬁuhu! or to be
established by the toud States under article 34 of the Conven
tom an the Territorial Sea and the Contlgoous Zene |

“(10) ‘omshare facility” menns any fasility (including, but not
limitex! to, motar velileles and relling Mock) of any kind Jooated
In, o, or under, iny land within the United .‘«Jn other than
wabooerged land

oy




PUD No.1 of Jefferson County V.
Washington Department of Ecology (1994)

> FERC license for hydroelectric
facilities

> Washington Imposes
minimum stream flow
requirement in WQC

> Supreme Court rules 7-2 that @
the minimum stream flow
requirement is a WQC
permissible condition


https://en.wikipedia.org/wiki/Dosewallips_River

PUD No.1 of Jefferson County V.
Washington Department of Ecology (1994)

> Majority conducted textual analysis: “S 401(d) Is
most reasonably read as authorizing additional
conditions and limitations on the activity as a

whole”

> Majority then observed that the Court’s “view of
the statute is consistent with EPA’s regulations
Implementing 8 401" and cited Chevron



PUD No.1 of Jefferson County V.
Washington Department of Ecology (1994)

> Justice Stevens one-paragraph concurrence:

“For judges who find it unnecessary to go behind the
statutory text to discern the intent of Congress, this Is (or
should be) an easy case. Not a single sentence, phrase, or
word In the Clean Water Act purports to place any
constraint on a State's power to regulate the guality of its
own waters more stringently than federal law might require.
In fact, the Act explicitly recognizes States' ability to Impose
stricter standards.”



PUD No.1 of Jefferson County V.
Washington Department of Ecology (1994)

> Justice Thomas dissenting:

‘[T]he text and structure of § 401 Iindicate that a State may
Impose under § 401(d) only those conditions that are
related to discharges.”

]efferson County

P U p Contact | Outages | Sméit;ﬂub News | Calendar
MY PUD »  ELECTRIC ATER/SEWER v BROADBAND v ABOUT US » CHIVE v
L]



https://www.jeffpud.org/rate-schedule/

S.D. Warren Co. v. Maine Board of
Environmental Protection (2006)

> FERC renewal licenses for
hydroelectric dams

> Maine imposed minimum
stream flow reguirement In
401 WQC

> Supreme Court ruled
9-0 that discharge of water
(from a dam) Is a discharge
triggering the need for a
WQC


https://www.mainetrailfinder.com/trails/trail/presumpscot-river-paddling-trail

S.D. Warren Co. v. Maine Board of
Environmental Protection (2006)

> The Court noted that “Section 401 recast
pre-existing law and was meant to
‘continule] the authority of the State ... to
act to deny a permit and thereby prevent a
Federal license or permit from Issuing to a

discharge source with such State.” S.Rep.
No. 92-414, p. 69 (1971).”



Casus belli: recent actions by states

> Washington 401 denial related to
Millennium Coal Terminal

> New York 401 denial
related to Constitution
Pipeline

> Oregon 401 denial related
to LNG facilities and
pipeline

President Trump: “State level abuse™


https://naturalgasnow.org/why-isnt-the-constitution-pipeline-approved-by-now/

The proposed rule ...

> Published in the Federal |
Register on August 22, 2019 e ECSUE
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Timing
> Clock starts upon

receipt of certification EEEE 0

reguest

> Limits on reguests for
additional information

> Federal agency will
establish reasonable
time for state to decide,
not to exceed one year



https://www.splashmath.com/math-vocabulary/time/month

Scope of state review

> Water quality
> Activity versus discharge (Chevron)

> Discharges from point sources



Federal agency review of state decision

> If the federal agency determines that the state WQC
denial satisfies the regulations, the federal license or
permit will not be granted

> If the federal agency determines that the state WQC
denial does not satisfy the regulations, the state WQC Is
treated as a waliver

> The same approach Is applied to conditions in the state
WOQC: If the condition complies with the regulations, It IS
Incorporated into the federal license or permit; if not, the
condition IS not Incoerporated



Looking forward to your
guestions ...




