
































CHAPTER 1. INTRODUCTION

Chapter 1 provides an overview of the legal theories or legal “causes of action” upon
which governments may be sued for either increasing flood hazards® or tightly regulating
development in floodplain areas.

1.1 Increasing Flood Losses

Despite government efforts to protect lives and reduce property losses, flood’ hazards
continue to take a heavy toll in the U.S. and abroad. Hurricane Katrina in 2005 killed more than
900 and caused damages estimated to approach $50 billion dollars. The "Great Flood" along the
Mississippi and its tributaries in 1993 caused damages in excess of $12.5 billion. Hurricane
Sandy in the fall of 2012 caused an estimated $120 billion in damages to more than 100,000
structures.

Successful liability suits based upon government-caused increases in flooding have
become increasingly expensive to governments. For example, in 2003 the California Court of
Appeals upheld a damage award against the State of California for flood damages. See Paterno
vs. State of California, 113 Cal. App.4th 998 (Calif., 2003). The negotiated settlement in this suit
totals $464 million dollars. In this suit, approximately 3,000 plaintiffs sued the state of California
when heavy rains in 1986 caused a levee to collapse on the Yuba River. The levee had been
constructed with uncompacted mining debris. The state had not constructed the levee but had
assumed responsibility for the levee in 1953. The court held that “when a public entity operates a
flood control system built by someone ¢lse, it accepts liability as if it had planned and built the
system itself.” Id. at 1003.

Much larger amounts of money are at stake in the law suits filed by private landowners
and local governments in Louisiana and the neighboring states of Florida, Alabama, and
Mississippi after Hurricane Katrina struck the Gulf on August 29, 2005. See In re Katrina Canal
Breaches Litigation, No. 05-11191. May 1 2015. Suits have been filed on behalf of approximately
250,000 people seeking over $278 billion in damages from the federal government alone.
Landowners and governmental entities damaged by Hurricane Katrina have sued insurance
companies, businesses, local parishes, levee districts, the state of Louisiana, and the Federal
government based upon a broad range of legal theories—insurance contract, negligence,
pollution control, wetland destruction, and taking without payment of just compensation. See O.
Houck, “The Three Katrinas: Hard Cases Make New Law, National Wetland Newsletter, July-
August, 2010. Brougher, C & K. Alexander, CRS Report to Congress, Federal Liability for
Hurricane Katrina-Related Flood Damage, Congressional Research Service, Washington, D.C.
(2008). See Thomas, E., Recovery Following Hurricane Katrina: Will Litigation and Uncertainty
Today Make for an Improved Tomorrow? Vol 29, No. 5, National Wetlands Newsletter,
Environmental Law Institute, Washington, D.C.

2Tt is to be noted that virtually all successful suits have been for increasing flood hazards.
*Flood” is a temporary condition of partial or complete inundation of normally dry land from the overflow of
inland or tidal waters or from high ground water levels.















