The Navigable Waters Protection Rule
Highlights and Initial Take-aways

Agriculture applauds new WOTUS rule =
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Trump’s Dirty Water Rule: Another Gift to
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Trump claims farmers
wepl behind him when
he signed an execulive
order. Video shows
otherwise.

All thespeople who Triimp says cry aroundiim

(. s Wa
B o
v

\

Daniel Dale @
@ddale8

In lowa this week, Trump told a story
about how homebuilders, farmers
and ranchers were crying as they
stood behind him when he signed his
executive order on the Waters of the
United States rule.

He signed the order on camera.
Nobody cried at any point.
youtube.com/watch?v |

And wo got ricd of the horrible, disastrous calamity
known as the Waters of the United States nuie
And | 1ol you, |

sign that

id. they considered £ a lake The rules and
rogulations made & impossdie And | signod that
and behind me | had homebuiders and farmers
mostly, and ranchers. And many of them never Crix
n their iife, ncluding when they bom, and they wert
crying. Yeah It's true, though. They were crying
behind me. You know that You know that, Pete
They were crying bocause we g
and We 100k & away. It was ke eminent
was lermdle. We gave &
thought it was going o t ' time 0
and & wasnt. Pecpie got it and they oot & nght aws
And that was a groat honor for you folks




Outline

KNOW THE FACTS:

Proposed Rule to Protect Clean Water
Regulation of ditches

> WOTUS rulemaking recap a
> Key changes in the NWPR
> Likely impacts of the NWPR

> WOTUS litigation landscape




WOTUS rulemaking recap

> Clean Water Rule (2015)
> Suspension of Clean Water Rule (2018)
> Repeal of Clean Water Rule (2019)

> Navigable Waters Protection Rule (2020)



WOTUS rulemaking recap

> Clean Water Rule (2015)
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> Repeal of Clean Water Rule (2019)

> Navigable Waters Protection Rule (2020)



Key changes in the NWPR

> No jurisdiction over
ephemeral waters
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> More restrictive
definition of adjacent
waters

EPA claims ‘no data’ on impact of weakening water
rule. But the numbers exist

Dy Asiel Wiltenberg, ESE News, Kevia Bogerdes, EEE News | Dec 1), 2010, Z45PN

Originally published by L&C News
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; E I I I I l I n a.tl O n Of tI I e U.S. President Dorald Trump's administration says it doesn't know how many streams it is

proposing to exclude from Clean Water Act jurisdic! oday.
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Buta slideshow prepared by the Environment tection Agency (EPA) and Army Corps of
S I g I l I I C al I I I ‘ X u S Engineers staff shows that at least 18% of streams and 51% of wetlands nationvide would not be
protected under the new dafintion of “waters of the United States” or WOTUS, announced today.




Key changes in the NWPR

Rasource and Programmatic

Assessmant for the

Nawigable Waters Protection Rule:
Definition of "Waters of
the United States”
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“To assess the potential effect of the proposed
rule on the CWA jurisdiction of wetlands adjacent
to TNWs under Rapanos Guidance practice, 25
of the 38 Corps Districts examined specific AJD
ORMZ2 data from FY13-FY17 for wetlands
adjacentto TNWs. . ..

The Corps Districts found that 55 percent of
wetlands adjacent to TNWs in the AJDs that were
evaluated were abutting (i.e., touching) and 45
percent of wetlands adjacent to TNWs in the
AJDs that were evaluated were not abutting.
To be clear, such non-abutting wetlands may
remain jurisdictional under the final rule. About 10
percent of wetlands adjacent to TNWs in the
desktop assessment that do not abut the TNW
have a surface connection to the TNW via a
culvert or tide gate. Such wetlands would likely
meet the agencies’ definition of adjacent in the
final rule.”




Likely impacts of the NWPR

> No need for CWA permit to fill
non-jurisdictional wetlands or
streams (even If they were
subject of previous denial)

> Magnitude of environmental
Impacts will depend on status of
state laws, some of which are
tethered to the CWA: as federal
jurisdiction contracts, so may
state jurisdiction




Likely impacts of the NWPR

Environmental Topics Laws & Regulations About FPA

> If a water IS non-
< . . . Overview of Certification under Section 401 of
CWA section 401 state Water | secion o cenificasin  EEEE
quality certification i o e

> It's uncertain to what extent
NPDES permits would be
required for discharges into
non-jurisdictional waters,
where the pollutants reach
jurisdictional waters




Likely impacts of the NWPR

> No need for CWA permit
means No need for projects to ==
provide offsets, and thus there 7 '+ =58
would be no need to obtain |, A
mitigation credits

Trump's rule threatens booming $4B ‘restoration economy’
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> No need for CWA permit
means no need for ESA
section 7/ consultation and ITS
(but ESA section 10 ITP may
be required)




WOTUS litigation landscape

> Clean Water Rule (2015)
o Challenges to CWR rendered moot (for now)

> Repeal of Clean Water Rule (2019)

> Navigable Waters Protection Rule (2020)



WOTUS litigation landscape

> Clean Water Rule (2015)

> Repeal of Clean Water Rule (2019)
o State of NY v. Wheeler
o« SC Coastal Conservation League v. Wheeler
o« NM Cattle Growers’® Ass'n v. EPA

> Navigable Waters Protection Rule (2020)



WOTUS litigation landscape

> Clean Water Rule (2015)
> Repeal of Clean Water Rule (2019)

> Navigable Waters Protection Rule (2020)
o CBD et al. 60-day notice of intent to sue
o Others In the pipeline ...



Thank you for your attention!




