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May 28, 2021 

 

RE: Migratory Bird Permits; Regulations Governing Take of Migratory Birds 

(Docket ID No. FWS-HQ-MB-2018-0090) 

 

Dear Mr. Ford: 

 

These comments were prepared by the Association of State Wetland Managers 

(ASWM) in response to the May 7, 2021, Federal Register notice of proposed 

rulemaking for “Migratory Bird Permits; Regulations Governing Take of Migratory 

Birds” (Docket ID No. FWS-HQ-MB-2018-0090). ASWM strongly supports the 

proposed rule to revoke the January 7, 2021, final rule that defined the scope of the 

Migratory Bird Treaty Act (MBTA) to not prohibit incidental take. The January 7 

rule is both contrary to legislative and legal history as well as inconsistent with 

existing international treaties.1  ASWM supports the U.S. Fish and Wildlife’s 

(USFWS) proposed rule to revoke the January 7 rule and return to the longstanding 

implementation of the MBTA as prohibiting incidental take, consistent with judicial 

precedent.  

 

ASWM is a nonprofit organization that supports the use of sound science, law, and 

policy in development and implementation of state and tribal wetland programs. 

Since 1983, the organization and its member states and tribes have had longstanding 

positive and effective working relationships with federal agencies in the 

implementation of regulatory programs designed to protect our nation’s aquatic 

resources. ASWM works with states and tribes that implement state, tribal, and 

federal wetland protection programs, including § 404 of the Clean Water Act (CWA), 

state water quality standards for wetlands, and § 401 of the CWA for certification of 

federal permits and licenses.  

 

I. The Migratory Bird Treaty Act and wetlands 

 

The loss and degradation of wetlands is a significant threat to the protection and 

management of migratory birds. Migratory birds rely upon wetlands for breeding, 

nesting, as a source of drinking water, and as a place to rear their young. Some 

wetland-dependent bird species require access to wetlands during their life cycle, 

while others preferentially use wetlands, but may be able to use other upland areas if 

they are not available. Approximately one-third of all North American bird species 

use wetlands for food, shelter, or breeding.2    
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 The MBTA plays a critical role in the protection and management of migratory birds as well as of wetlands. The 

development of the National Wildlife Refuge System, following enactment of the MBTA, includes 200 national 

wildlife refuges that conserve wetlands for migratory birds.3  Although migratory bird wetland indicator species 

protected under the MBTA as a whole have increased 13 percent between 1970-2019, 47% of the species studied 

are in decline.4   

 

II. Potential impacts to the protection and management of wetlands by states and tribes under the 

January 7, 2021, rule  

 

The January 7 rule is inconsistent with decades of legal precedent and existing international treaties.5  Critically for 

tribal and state wetland managers, the January 7 rule removes an important source of liability for incidental takes 

of migratory birds that may result from pollution or other natural resource damage. Eliminating the incidental-take 

liability under the MBTA removes important incentives for companies to develop and implement best practices 

and technologies to safeguard protected birds. The January 7 rule also represents a potential loss in protection and 

restoration funding for wetland habitat to support migratory birds. For example, in the case of the Deepwater 

Horizon Gulf Oil Spill, the approximately $100 million in fines related to the MBTA were deposited in the North 

American Wetland Conservation Fund “and used to protect and restore wetland habitat for migratory birds.”6  The 

USFWS should revoke the January 7 rule and return to the established implementation of the MBTA as prohibiting 

incidental take, consistent with judicial precedent.  

 

III. The USFWS should revoke the January 7, 2021, rule 

 

ASWM supports the proposed rulemaking to revoke the January 7 rule and return to implementation of the MBTA 

as prohibiting incidental take, subject to judicial precedent. The January 7 rule is inconsistent with longstanding 

agency practice and judicial history.  

 

We appreciate the opportunity to comment on the Service’s proposed rulemaking for “Migratory Bird Permits; 

Regulations Governing Take of Migratory Birds” (Docket ID No. FWS-HQ-MB-2018-0090). Although these 

comments have been prepared by ASWM with input from the ASWM Board of Directors, they do not necessarily 

represent the individual views of all states and tribes. We encourage your full consideration of the comments of 

individual states and tribes and other state associations. 

 

Sincerely, 

 

 
Marla J. Stelk 

Executive Director 

Association of State Wetland Managers 
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